

RTM Planning and Zoning Committee Report
Wednesday, October 16, 7:30 pm, Town Hall Room 309
Appeal to RTM, to Overturn P&Z Commission Negative 8-24 Report
Concerning the Relocation of the Kemper-Gunn House 

to Elm Street in the Baldwin Parking Lot


The RTM P&Z Committee met on Wednesday, October 16, at 7:30 pm, in the Westport Town Hall, Room 309.

P&Z Committee members in attendance were Matthew Mandell (Chair), Diane Cady, Lois Schine, Don Bergmann, Jay Keenan, Paul Lebowitz, Carla Rea and Hope Feller. Absent was Gil Nathan.
Present also were RTM members Velma Heller, Dewey Loselle, Sean Timmins, Melissa Kane, Lou Mall and Dick Lowenstein.  There were about two dozen members of the public in attendance.
BACKGROUND

The Committee met to address the appeal by electors to request the RTM overturn the negative 8-24 Report concerning the relocation of the Kemper-Gunn House to the Town owned Baldwin parking lot, 35 Elm Street.  On August 26th 2013, the First Selectman had requested the Planning and Zoning Commission issue a report on the use of that Town owned land under Connecticut State Statute 8-24. Prior to this request the First Selectman twice brought this issue to the Board of Finance, who twice supported the concept and moving the process on to the P&Z. The BOF will address the lease and overall finances further on in the process.  The Planning and Zoning Commission held a public meeting on the matter on September 12th and a work session on September 19th.  The Commission issued a negative Report on September 19th,  the vote was 4 to 2, with one abstention.
The appeal to the RTM is authorized under Connecticut State Statute 8-24 and the Westport Town Code, C-10. The former allows the RTM to issue a favorable 8-24 Report on the original request and the latter allows the RTM to overturn the vote to issue a negative 8-24 Report.  To achieve such a result under C-10,  two thirds of the entire RTM must vote in the affirmative, 24 votes.

The role of the RTM in this matter is addressed by the rules of the RTM, with clarifying input from the Town Attorney in the form of a September 30, 2013 memorandum.  This memorandum, along with numerous other relevant documents, was made available to the Committee and the public through an internet website created by Chair Mandell.

The memorandum of the Town Attorney included the following statements: 
         "The RTM’s focus should be whether the Gunn House proposal is consistent 
         with the 2007 Plan of Conservation and Development ("POCD").   This is the     

         underlying standard for Section 8-24 review by the P&Z."  

and  
        "You are not limited to simply reviewing the P&Z decision, as long as your 
        analysis focuses on the underlying standard."
RTM Rules 162-25, Standard of Review, were adopted in January, 2010 to resolve certain issues that had arisen during prior, similar reviews. It is there stated that 
"the RTM review, in its legislative capacity, will be guided by land use criteria. These include, but are not limited to, the Town of Westport's Plan of Conservation and Development and general health, safety and welfare considerations."
STATEMENTS OF PETITIONERS

Morley Boyd spoke first to the Committee.  Mr. Boyd was the lead petitioner for the review and submitted a petition with 89 resident signatures, thus exceeding the minimum of 20 required to initiate a review.  
Mr. Boyd focused first on the P&Z's negative 8-24 Report and explained how many of the “findings” in that report were not backed up by the POCD.  (In an effort to avoid repetition, specific discussion of sections of the POCD will be addressed later in the report as the analysis of the Committee is presented.) 
Mr. Boyd described the historic significance of the Kemper-Gunn house and of the surrounding locale.  He stated that the house and locale are in the "Myrtle Avenue Historic District" and that the Kemper-Gunn House, 35 Church Lane, is appropriate and worthy for National Historic recognition.  In that connection, Mr. Boyd placed in the record a 1985 report prepared by the Office of State Preservation, specifically highlighting that relocating the Kemper-Gunn        house to a site in close proximity to its present, original location is imperative to its historic standing and historic value. 
Mr. Boyd spoke of how Elm Street and the Baldwin lot were once lined and filled with private homes.  He noted that one home in particular, at 35 Elm St, had been occupied by a Sigrid Schulz, a noted journalist. The Schulz house was the last of the homes that were demolished to permit the paving of the Baldwin parking lot.  Mr. Boyd observed that with that demolition an important physical aspect of our memories of Ms. Schulz and her ties to Westport was also was lost.  Mr. Boyd added that older houses often maintain our links to history and especially to the lives of those having lived in them.
David Waldman, a principal with Bedford Square Associates (BSA) and with the entity that will own and renovate the Kemper-Gunn houses then spoke.  BSA is currently undertaking a major project on Church Lane.  That project necessitates the relocation or demolition of the Kemper-Gunn House.  BSA will be donating the house to Westport and will move it to, and build a foundation for the house on, the Baldwin lot.  The cost will be borne by BSA .    
On behalf of the winning bidder on the Request for Proposals issued by the Town last spring, Mr. Waldman said that over $1.5 million would be invested to restore the house, to bring the house in compliance with current building codes and to preserve the house in an historical manner.  Mr. Waldman said that space within the structure would be leased for uses consistent with its zoning and that below market rents would be made available to provide for occupancy by businesses locally owned and grown. This is required by the RFP terms and will be in the to be created lease. The house would also be submitted for listing on the National Historic Register, thereby protecting this historic structure into the future. 
Mr. Waldman maintained that there would be no net reduction in parking spaces in the area since the BSA project offered 60 spaces more than otherwise required.  Mr. Waldman stated that the relocation of the house to the Baldwin lot would not impede the construction of a parking deck in that lot if a parking deck was determined in the future to be desirable.  He also believes there will be no increase in traffic since the house is simply being relocated across the street.  Also, Mr. Waldman’s group expected to make certain design changes to the Baldwin lot to increase efficiency and to site the house in order not to obstruct the future widening of Elm Street, if any.  It is expected that the siting of the Kemper-Gunn house on Elm Street will create opportunities for a new streetscape, as well as other possible benefits to that area for the Town and its residents.
Mr. Waldman stressed that approving an 8-24 allows for future discussion and design by all involved.  He simply did not understand why the P&Z Commission would have wanted that future process precluded by the issuance of a negative 8-24 Report.
STATEMENTS OF PLANNING AND ZONING COMMISSIONERS

The P&Z Commission was offered an opportunity to defend its negative 8-24 Report. The Chair of the Commission, Cathy Walsh, represented the Commission as a body.  Ms. Walsh said she accepted the review process and was pleased with it. She observed that more information had become available since the Commission vote and this provided some clarification.  Ms. Walsh read into the record a letter from Commissioner Jack Whittle, setting forth the reasons why Mr. Whittle had supported a positive 8-24 Report and the relocation of the house to the Baldwin lot.  Mr. Whittle included a number of specific references to the POCD in support of his position.
Howard Lathrop, one of four Commissioners who voted to issue a negative 8-24 Report, said this is the kind of matter that should be in the hands of the RTM.  He said his reasoning for his vote was two-fold.  First, he believed that the house was not architecturally significant.  However, Mr. Lathrop also acknowledged that the legitimate sentiment and concern for the preservation of the structure could outweigh his architectural judgment.  Mr. Lathrop’s second reason was that an insufficient number of alternative locations had been proposed.  

Mr. Lathrop then presented some slides, including two alternative sites in and next to the Baldwin lot.  Mr. Lathrop’s slides also sought to show that Victorian type houses should be placed in a large lawn setting.  However, one house shown, on Jessup Road, had a large lawn to its back, but a rather small lawn in front with simple plantings along Jessup Rd.  It was also subsequently commented upon by a member of the public that the Jessup Rd. house obscured a parking lot in the rear.  That fact seemed to support an aesthetic benefit of the relocated Kemper-Gunn House in that the house would serve as a positive visual feature to Elm St. reducing the view of the unattractive parking lot behind the house.
The first alternate location for the house suggested by Mr. Lathrop was the parking area of Christ and Holy Trinity Church abutting the Baldwin lot.   This site most likely would require a land swap for parking between the Town and the Church..  The second location suggested was in the far, rear portion of the Baldwin lot.  That suggestion generated many negative comments from others later during the meeting.
In closing, Mr. Lathrop expressed the view that he was surprised with the vote of the P&Z Commissioners in issuing a negative 8-24 Report .  He also added that he was quite certain the matter would end up with the RTM.

Ms. Walsh summed up, saying she too was surprised by the Commission vote and that she abstained on the vote due to the fact that four Commissioners had already voted to issue a negative 8-24 Report, hence her vote did not matter.

It is now noted that, at several subsequent times during the meeting, members of the public and the RTM voiced concern that it appeared that at least some of the P&Z Commissioners may have abdicated their responsibility to make a sound and well-reasoned decision and, rather, may have acted as they did by reason of the role legally available to the RTM to overturn the Commission’s judgment.  In addition, concern was expressed that the Commission may have been wasting the time of many people, including the RTM, as well as generating unnecessary, resulting expense.  A comment of RTM member Lois Schine captured the mood when she said
            "it seems to me that the P&Z is asking the RTM to overturn them."
Chip Stevens, a P&Z Commissioner who voted to issue a positive 8-24 Report, spoke about the need to preserve our past and move forward with a sense of that past and a commitment to build and expand upon all that is so wonderful about Westport’s historic appeal.  He said he campaigned and was elected under the banner of preservation and he and the RTM should do just that. Mr. Stephens commented that he believed the Church location alternative was not workable since the congregation there had just completed a major project of their own initiation.  
HDC AND OTHER COMMENTS

There were comments about the alternate location in the rear of the Baldwin lot.  It was noted that such a location evidenced support for the concept of relocating the Kemper-Gunn house to the lot, but also that at least two major problems would arise.  One would be that retail shops, particularly of the “mom and pop” variety could not survive without being on a street front with foot traffic.  The second was that the placement of the house other than on Elm St. would eliminate all the benefits that would have been and could be achieved for the Elm St. streetscape by placing the Kemper-Gunn house on Elm St.
Frances “Randy” Henkels, Chair of the Westport Historic District Commission (HDC) then spoke. Mr. Henkels noted that the Town Charter establishes the HDC and that the POCD charges the HDC with the protection of historic structures in Town. He also pointed out that one of the goals of the POCD, specifically on Page 4-1, is to
            "Preserve historic structures and other significant amenities 

             in order to retain Westport history over time." 
Mr. Henkels spoke of the historic significance of the Kemper-Gunn house and the crucial importance of its present and proposed location, both as to the house itself and as a transition element to the residential and residential type structures leading along and beyond Church Lane from the commercial core of Main Street. He also commented as to the fact that the Kemper-Gunn house was architecturally significant in that it is one of only a few Queen Anne style houses remaining in Town.  Mr. Henkels reminded the Committee and the public that the HDC had voted unanimously as a Commission to support the relocation.
STATEMENTS OF THE PUBLIC

The public was then offered the opportunity to comment. Both candidates for First Selectman, Helen Garten and Jim Marpe, expressed their support for the relocation, Ms. Garten in her words before the Committee, Mr. Marpe through a letter read by Chris Tait.  Each also committed that, if elected, she or he would work hard to cause the process to move ahead to fruition.

By way of summary, the overwhelming consensus of those of the public that spoke was strongly supportive of the relocation. This in addition to the also overwhelming number of emails received by the RTM and a petition with now almost 600 signatures in support of the move.  There were some expressions of refinements or expansions to earlier comments.  There also was discussion of the importance of this relocation to other possible changes arising from expected future planning efforts and of the fact that many important hurdles remained to be addressed.

As was the case in the P&Z Commission public hearing, there was only one speaker expressing a concern, that being Roger Leifer speaking through Gloria Gouvier, land use consultant.  Ms. Gouvier focused upon the issue of the spaces in the Baldwin lot that would be lost by the relocation of the house to that lot.
Larry Bradley, Director of the Planning and Zoning Department stated that a parking analysis of the likely projected uses for the BSA Church Lane development suggested the development would need more parking than the uses being replaced, but that it was also true that development conformed to Town parking regulations and provided for more parking than that which those regulations mandated.  Mr. Waldman, in response, explained the use calculations referenced by Mr. Bradley were based upon the present, rather low YMCA membership levels, rather than the higher levels in effect in the past.  Mr. Waldman also said that the parking use analysis did not distinguish among the times of the uses, noting that the parking demand timing for the expected uses of the BSA development was different from the timing relevant to the YMCA. Essentially with the YMCA creating a demand downtown, the use was a wash when they relocate.
COMMITTEE ANALYSIS

The RTM P&Z Committee then analyzed the written 8-24 Report of the P&Z Commission. This was done on a point by point basis, as follows.
II Findings:
F.  " The Planning and Zoning commission finds the application is inconsistent with the 2007  Town Plan of Conservation and Development because”
 
Dot 1 “It will introduce commercial uses into a residential zone.”
The RTM P&Z Committee rejected this finding. The Committee made the following points:
(i) While the Baldwin lot is zoned residential "A," it is a parking lot, a commercial use; 
(ii) That the lot is still zoned residential is vestigial and not what is occurring on the ground; 
(iii) That Elm Street and the entire parking lot were once actually residential shows that moving the house to the lot makes sense; 
(iv) That the language of the POCD refers almost entirely to not bringing commercial activities into residential neighborhoods.  Hence, the POCD language is irrelevant since the lot is not now a residential neighborhood; 
(v) That the Kemper-Gunn House is residential in appearance and feel and should be a benefit to its new locale across the street because of its appearance and as an important aspect of the transitional nature of that locale;
(vi) The POCD seeks to keep commercial activities in commercial areas. The relocation is doing just that; and 
(vii) That the P&Z Report is in contradiction with itself in Finding J of the Report which alludes to an even greater commercial use, a parking deck. 

Dot 2 “It will cause a loss of parking spaces.”
The RTM P&Z Committee rejected this finding.  The Committee made the following points:

(i) That there will be a net increase in the number of parking spaces when the 

BSA Church Lane development plan is completed; 
(ii) That the POCD does not cite the loss of parking spaces as an issue and that 

several of the references to parking in the POCD refer to results from a public survey, hence this Commission finding does not have support in the POCD; 
(iii) That the existence of parking issues reflects more the attitude of drivers,

than the availability of spaces;
(iv) That spaces usually exist, they just need to be found, though sometimes 

 further away than preferred by some drivers; and 

(v) That parking is not such a significant issue in Town as should be permitted 

to outweigh the goal to preserve historic structures as expressed throughout the POCD. 
 Dot 3 “It will result in the use of Town owned land for something other 
   than public facilities.”
The RTM Committee rejected this finding.  The Committee made the following points: 
(i) That the favorable 8-24 Report by the P&Z Commission for the lease of property on Baron’s South to a private developer to build and operate a senior living facility is a precedent for the Kemper-Gunn house proposal.   The P&Z should be consistent in its analysis of the POCD for  8-24 Reports; and 
(ii) That public/private partnerships reflect the kinds of imaginative and sensible vehicles to achieve the many goals of the POCD, including to preserve historic structures and to create a “sense of place” downtown.
G. "The Commission finds that there are too many unanswered zoning questions for this request to be approved at this time.

The RTM Committee rejected this finding. The Committee understands that an 8-24 Report is only a first step in the regulatory process and concluded that whatever unanswered zoning questions exist would be addressed as subsequent steps.  It was also suggested by some that the P&Z should have asked more questions since the Town and materials submitted to the P&Z Commission referenced all the issues and several of the likely answers.  Overall, the RTM Committee believed this finding of the Commission was premature and inappropriate.
H. "The proposed structure will result in the loss of 17 parking spaces within the Baldwin parking lot and the Commission finds that a loss of parking spaces in Westport Center to be unacceptable.”
The RTM Committee rejected this finding.  It is a repeat of the above referenced parking Finding F, dot 2, and is subject to the same analysis there provided by the Committee.
I. "The Commission finds that the relocation of this structure has the potential to create adverse traffic impacts on a narrow street in downtown Westport.”
The RTM Committee rejected this finding. The Committee made the following points:

(i) That there was no evidence presented that this would occur;  
(ii) That "potential" was not an acceptable regulatory test for the issuance of a negative 8-24 Report, including the inherent speculative nature of the word; 
(iii) That the Kemper-Gunn house already exists there and the traffic impacts, if any, have already been accounted for; and  

(iv) That the house will be situated in such a way as to allow Elm Street to be widened in the future if that need arises.

J.   "The Commission finds that this project could impact the future use of the Baldwin parking lot for Town needs such as a parking structure or some other public facility.”
The RTM Committee rejected this finding.  The Committee made the following points: 
(i) That the relocation of the house would not prevent the future construction of a parking deck in the Baldwin lot;

(ii) That the relocated house would serve to obscure such a structure, a positive, just as does the house on Jessup Road; 
(iii) That the relocation and continuing use of the Kemper-Gunn house provided numerous benefits to the Town, nearly all of which were specifically addressed in the POCD; 
(iv) That this finding of the Commission was a contradiction to the Commission’s earlier discussed finding, F dot 1, as to a parking lot being residential.
COMMITTEE DELIBERATIONS
Having reviewed the reasons the P&Z Commission cited for its issuance of a negative 8-24 Report and having rejected those reasons as lacking in substantive support, weak, inconsistent and even sometimes irrelevant to the POCD, the RTM P&Z Committee moved on with its deliberations.

ADDITIONAL COMMITTEE ANALYSIS
The RTM P&Z Committee believes the relocation of the Kemper-Gunn house to be completely consistent with the 2007 Town Plan of Conservation and Development. 
In an analysis assigned to RTM member Don Bergmann, Mr. Bergmann prepared a memorandum setting forth the textual portions of the POCD relevant to this proposal.  That effort reflects a 23 to 8 positive margin of POCD statements that are consistent with the relocation. Of course, any numerical compilation is un-weighted as to importance.  Also, a judgment was made that POCD statements as to protecting “residential neighborhoods” were not relevant, a judgment confirmed by the RTM P&Z Committee.  Also, some statements were not assessed one way or the other.  However, taking the POCD as the key, legally applicable guide, the thrust of the POCD was clear to the Committee.
The following quote from the Town Plan seems convincingly to document that the relocation of the Kemper-Gunn house proposal meets the POCD, pp. 4-8, 4-9.  This quote was also in the P&Z Department Staff Report to the Commission
     
“Westport is committed to preserving its unique historic character and beauty.  In so doing it fosters community pride, conserves the personality and architecture of its historic residential neighborhoods and commercial areas, enables citizens and visitors to enjoy and learn about local history, and provides a framework for making appropriate preservation decisions.”  


"Westport must protect its inventory of significant historic properties from destruction or architectural degradation by employing a full range of methods available to protect and enhance Westport's historic and cultural resources."

The Kemper-Gunn house is a significant historic property.  The property is on the Town and State historic listings, and holds a special place in downtown Westport.  A relocation of the house to Town owned land across the street from its present location, followed by being renovated and leased to locally owned businesses, is an excellent example of one of those "full range of methods" which the Town Plan declares we must employ.

Mr. Bergmann's memorandum is attached to this report. Also attached is the letter from P&Z Commissioner Jack Whittle since it too references portions of the POCD.
The RTM P&Z Committee discussed health, safety and general welfare issues.  The Committee found that relocating the house was proper planning, preserved town character and offered a revenue stream for the town.  For many, the relocation was viewed as an important step to create a pedestrian friendly, charming and revitalized Elm Street.  
Finally, the Committee thanks all those involved in the Kemper-Gunn house relocation and also urges them to continue. The Committee also thanks all for the many imaginative and worthy ideas that this effort has and continues to spawn.  A great deal of difficult and challenging work lies ahead.  A positive 8-24 is only an early step.
RESOLUTION

The following resolution was moved by Don Bergmann and seconded by Lois Schine:
The RTM Planning and Zoning Committee recommends to the full RTM to issue a positive 8-24 report for the relocation of the Kemper-Gunn house to the Baldwin parking lot, which overturns the P&Z Commission's negative 8-24 Report.

There was no further RTM or public discussion.  The Committee vote was unanimous, 8-0 to approve.

As always I want to thank the diligence and patience of this Committee.

Submitted by:  

Matthew Mandell, P&Z Committee Chair, with the assistance of Don Bergmann

